Discrimination

The word "discrimination" is used in many different ways to describe many different situations. For example, a concert promoter may reserve a block of seats in case VIPs show up, yet refuse to sell those seats to the public. We may claim "That is unfair!" or "That is discrimination!" A dictionary definition might also indicate the action was a form of discrimination. 

However, not all discrimination is prohibited by law. Unlawful is not the same as merely unfair, unjust, unkind or unusual. The concert promoter has broken no law in reserving seats for certain individuals.

Unlawful discrimination has a much more narrow meaning. To be covered under South Dakota law, the reason for the unfair or unjust action must be related (at least in part) to an individual’s race, color, creed, religion, sex, national origin, ancestry or disability. 

Examples of unlawful discrimination would be an employer who, based on race, color, creed, religion, sex, national origin, ancestry or disability: 

· refuses to hire a person 

· discharges or lays off an employee 

· harasses or treats persons differently in the terms and conditions of employment 

South Dakota law does not cover age discrimination, but this is prohibited under federal law.

_________________________________________________________
Types of Discrimination & Coverage by Law:

Disability

Disability is any physical or mental characteristic resulting from:

· disease 

· injury 

· congenital condition of birth 

· functional disorder 

that is unrelated to a person's ability to:

· perform a job 

· qualify for employment or promotion 

· acquire, rent or maintain property 

· use and benefit from educational opportunities, programs and facilities at an educational institution 

· Employers and public accommodations and services must make good faith efforts to reasonably accommodate any disabled person, unless this accommodation would impose an undue hardship.

_________________________________________________________

Education

No person can be denied the benefits or services afforded to others by any school at any level in South Dakota because of that person's race, color, creed, religion, sex, ancestry, disability or national origin.

_________________________________________________________

Employment Discrimination 

It is unlawful for: 

· an employer to refuse to hire a person, to discharge or lay off an employee, harass or to treat persons differently in the terms and conditions of employment because of race, color, creed, religion, sex (includes pregnancy), ancestry, disability or national origin. 

· a labor union to refuse membership or to deny any rights given to other union members because of race, color, creed, religion, sex (includes pregnancy), ancestry, disability or national origin. 

· an employment agency to refuse an applicant or to deny an applicant any rights given to other applicants on the basis of race, color, creed, religion, sex (includes pregnancy), ancestry, disability or national origin. 

· an employer, labor union or employment agency to advertise job openings or union memberships indicating a preference for or excluding a particular race, color, creed, religion, sex (includes pregnancy), ancestry, disability or national origin 

_________________________________________________________

Harassment 

Harassment occurs when a working environment is so hostile as to hinder a person's ability to do his or her work. Once an employer is made aware of a harassment situation, it becomes his or her responsibility to take action to correct the situation. South Dakota law prohibits harassment based on race, color, creed, religion, sex, ancestry, disability or national origin.

_________________________________________________________
Housing and Real Property Discrimination 
(land and/or buildings for sale, rent or lease)

It is unlawful for: 

· an owner (or representative of an owner) to refuse to sell, rent or lease any property; to treat people differently in the terms or conditions of any sale, rental or lease; to ask questions, make records, print signs or advertise in a manner that discriminates on the basis of race, color, creed, religion, sex, ancestry, disability or national origin. 

· Any person, bank, mortgage company, insurance company or other financial institution to discriminate in the lending of money to buy, build or repair property. 

_________________________________________________________

Interview Questions

Federal and state laws prohibit certain questions during job interviews and on job applications. Employers may not ask for information about:

· age (date of birth) 

· sex 

· race 
· color 

· religion 

· national origin 

· disability 
· ancestry 

· medical history 

· workers’ compensation

Asking about marital status, spouse's name, number of children, childcare provisions, whether renter or homeowner, arrest records or citizenship is also considered suspect. 

Employers have the right to offer employment contingent on passing an employee physical exam only if all employees in that job category must submit to the physical. Employers should also keep in mind that medical information revealed in the course of a physical exam must be kept separate from an employee's personnel file. 

After an employee is hired, employers may request information for affirmative action reports.

Good Rule of Thumb: When in doubt, keep all questions job-related. 

_________________________________________________________
Pregnancy 

Under state and federal laws, pregnancy must be treated like any other temporary disability. A pregnant woman cannot be fired, refused employment, required to take leave or treated differently as long as she can perform her job duties adequately. If other employees are given special accommodation when disabled, so must a pregnant employee be given such accommodation. 

An employee cannot be forced to return to work before she is medically able. Likewise, an employer does not have to extend leave longer than medically necessary, unless such benefits are given to other temporarily disabled employees. In other words, whatever policy/practice an employer has regarding temporary disabilities must be the same policy/practice applied to pregnant employees.

Treatment of pregnant employees is one of the concepts most often misunderstood by employers. The Equal Employment Opportunity Commission (EEOC) fact sheet on pregnancy discrimination gives an explanation of the federal Pregnancy Discrimination Act.

Employers should also be aware that employees also have rights under the Family and Medical Leave Act of 1991. 
_________________________________________________________
Public Accommodations/Public Services

No person can be denied the right to the full and equal use of any public accommodation or public service in South Dakota because of race, color, creed, religion, sex, ancestry, disability or national origin.

A public accommodation is any place that offers facilities, goods or services to the general public. Private clubs that do not serve the general public are not included. If a private club occasionally offers such facilities, goods or services to the public, it is considered a public accommodation only during that period of time.

Public services include hospitals, police, welfare and all departments, agencies, boards or commissions owned, operated or managed by or for the State of South Dakota or any political subdivision.

__________________________________________________________

Reprisal/Retaliation

Any person who

· files a charge of discrimination 

· testifies 

· assists 

· participates in any way 

in an investigation, hearing or any other proceeding conducted by the South Dakota Division of Human Rights is protected by law against reprisal by any:

· person 

· employer 

· employment agency 

· labor organization 

· landlord 

· other covered individual or organization 

__________________________________________________________

Sexual Harassment/Discrimination

Definitions

Both males and females can be victims of sexual harassment. Sexual harassment occurs when: 

Employment decisions are based upon acceptance or refusal of sexual advances. For example, a person is fired for having refused a sexual advance. This is called "quid pro quo" harassment, meaning "this for that."

A working environment is so intimidating, patently offensive or sexually hostile as to hinder a person's ability to do their work. A supervisor, co-worker or someone else whom the victim comes in contact on the job creates an abusive work environment or interferes with the employee's work performance through words or deeds because of the victim's gender. This is called "hostile environment" harassment. 

What Employers Must Do

South Dakota law prohibits harassment based on sex and once an employer is made aware of a sexual harassment situation, they must take action to correct the situation, no matter how trivial it may appear. The employer must: 

· Immediately investigate the allegations to find out what happened and take appropriate action. 

· Eliminate the harassing behavior by considering the severity of the alleged conduct and responding appropriately. 

· Conduct follow up interviews with the victim and the alleged harasser to tell them what is happening and why. 

· See to it that the work atmosphere remains free from sexual harassment. 

The employer should not attempt to resolve the matter by putting the victim and alleged harasser in the same room together. Not only is this intimidating, it could be construed as retaliation. 

The employer is not required to fire an alleged harasser.

What Has to Be Proved

In 1991 the South Dakota Supreme Court adopted requirements for sexual harassment and employer liability. This means in order to win a sexual harassment claim, the victim must show: 

· He or she belongs to a protected group and was subject to unwelcome sexual harassment. 

· The harassment was based on sex and affected the victim's employment. 

· The employer knew or should have known of the harassment and failed to take proper action. 

Prevention

Making sure it never happens in the first place is the best way to eliminate sexual harassment in the workplace. Employers should:

· Take all steps necessary to prevent sexual harassment from occurring. 

· Have an explicit policy against sexual harassment that is clearly and regularly communicated to employees and effectively implemented. 

· Affirmatively raise the subject with all personnel, express strong disapproval and explain the sanctions for harassment. 

__________________________________________________________

Disclaimer: The information provided on this page should in no way be considered legal advice. For specific information about your legal rights, you should consult your personal attorney. If you have a general question, contact us. 

South Dakota Department of Labor
Division of Labor and Management
700 Governors Drive
Pierre, SD 57501
Phone: 605.773.3681

